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SUMMARY

This Report was first submittesd on June 30, 1970 to the Office
of Education, National Cencer for Educational Research and Lavelop-
ment, by the Project Director, Roberta Cooper Ramo. Mrs. Ramo was
then a member of the faculty at Shaw University. As originally sub-
mitted the Report was divided into two separate parts bound under
separate. covers. Pursuant to directives from the Office of Education
and in keeping with procedures for preparation of reports of thia
nature the entire report has been merged into one for binding.

Part I. Consists of the following Sectiong:

Section T: The Evolution of the CGoals of the Project
Section IIl: Chrcnolegical Summaty of How The Grant
o Pariod Was Spent.;

Section III: A Critique of The Reading Materiais,
Problems and Games, Class “Time and The
Directions of the Course.

Section 1V: The Future of the Urban Legal Process
As a Course and The Value of the Grant.

The Background data of the project is found is Section I. The
Procedure and Methodology followed iu preparing the Course is indi-
cated in Section II. Section III is a monitored account of Results
as observed by the Project Director in using the material for in-
structional purposes in newly instituted courses in Legal Process in
the School of Urban Seiences, Shaw University. Finally, Section IV
projects recommendation for continuilty, development and directinn of
the prescribed course in Legal Process as a tool for the student in
Urban Sciences. As originally submitted, these Sections, along with
a few others, were bound separately from the bulk of the reading ma-
terials.

Part I1 of this work consists of the following Appendicges:

Appendix A: Prepared Reading Materials drafted during the
_Grant: Period.
B. Written Assignments, Problems, and the Games.

C. Class Diary
D. Sample Examination Questions.

Appendix A consists of the bullk of the instructional materials.
Included therein are cases, legal essays, law review articles, sample
copies of legislative enactments, codes as well as copies of other



documents of legal import. Several written exercises follow some
of the selected material. Appendices B, C and D are self-explana~
tory. '

The Project in its entirety resulted in a product which can

be adapted to m2et the needs of urban science students from several
instructional points of view: heavy emphasis has been placed on
problems of urban housing, consumer protection, welfare, ete. Final-~
ly, the Project attempted to adhere to its primary goal: the teaching
of the American legal system with a view of employing it as an instru-
ment for solving today's urban problems.



Urban Legal Process: An Experiment in the Reason for
Teaching =~

I. The Evolution of the Goals of the Ptoject.

Originally, the goals of this project were to pro-~
duce a draft tex+ dealing with Urban Legal Process using
problem-solving techniques and contemporary substantive
materials, and to put together an advisory manual for
teachers interested in teachlng the course. A change in
the timing of the grant, and the experience of the pro-
ject itself modified the initial goals and in many ways
made them more responsive to the pressing issue of exact-
1y what the purpose of a unlversity education is in our
times. ' Lo .

_ The major modification came in the production of .
written materials. Because of a three-month delay in the
start of the grant, due to the govermment's timetable, '
there was a three-month period for writing and research
instead of the six months outlined in the initial pro-—
posal. Becauce of this shortening by half of the time,
the goal of that initial period of fulltime work on the .
course became to gather materials and do a first draft
text, rather than to complete a text and a workbook for
teachers. Thus, the reading materials actually produced
are in first draft form and deal only with 2/3 of the .
subject matter which should eventually be covered. Re-
search material, bibliography and an outline, however,
were gathered for the rest of the material.

A second re-orientation.came in thinking and teaching.
Two factors rapldly became. apparent which demanded to be
dealt with in any meaningful creation of .a course of this
nature. The first was the extreme students' lack of lmow-
‘ledge and misinformation about tne actual worklngs of the
- legal process. This is a phenomena not unlque at Shaw,
but common zmong college students znd the general populace
as well. Students simply had ne idea of the true workings
. of the judicial process. Nor did they have_any under-
standing of the zdministrative process in our society
either in its impact on thelr lives or in its relationship
to the whole system of law. There was more unders tanding
of the nuts and bolts of the legislative process, but
little understanding of the relationship that the legis-
kative process. had to the other two branches of the legal
structure in our society and only the barest ideas of how

1



preparing reading materials that presentced important facts
about the legal system and its use and misuse in the ur-
ban situation, but in developing models both written and
in class, which forced the student tc discover for him-
self what he did not know, what he knew incorrectly and
at the heart of what I was trying to accomplish, to rea-
lize when he was operating from assumptions rather than
facts. Tha focus was on helping the student beccme aware
. of where in the thought process 1t was necessary to begin
questioning his own thoughts and the thoughts and actions
of others in order to be most effective in achieving his
goal or bettering his understanding.

The goals of the project ultimately came to be creat-
ing materials, and teaching methods, which produced a stu-
dent able to understand the systems of the legal process
and able to discover for himself the facts and actions
necessary to understanding a particular problem and to
setting out all of the alternative courses of action. Im:
a practical sensz, tuls meant the preparation of some writ-
ten materials for reading, the development of rcle playing
situations and games, the preparation of problems, the
careful use of the classroom hour, and most difficult to
articulate, the use of the time to do serious thinking
about the problems of education and the legal system in
opur country which produced the lack of ability to analyze
that is apparent among many college students, the sort
of responses to the legal system that we see In this
country by the young, the poor and the Black.

i0
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Chronological
II. Summary of how the grant period was spent.

September, October and early November were spent in
basic research. Research was done primarily at the Duke -
University Law School Library. I also spent several
days in Chicapgo wvhere I made use of the University of
Chicago Law School Library which has estensive materials
in the area of Urban problems. I also used the trip to
go through the files of the Unlversity of Chicago Legal
Aid Clinic, and through some materials at the main office
of Chicago Area Legal Services program for materials for
problems and the reading text.

Late November zand all of December was spent putting
together a rough draft of the first part of the reading
materials dealing with the basic elements of the legal
process; the judieial, 1égislative and administrative
Processes.

The first term of Urban Legal Process began on Jan-
vary 5, 1970. I had half-time free from then threugh-May.
January and Febhruary was used to put together the chapters
on Housing and Consumer Credit. March, April and May were
gepent in developing the problems and the games, and in
doing research in the other areas that I intend to cover
in the materials in the future. : : :

June was spent Iin preparing the final report and ana-
lyzing the terms of teaching the course.

11




ITI. A Critlque of the Reading Materlals, Problems and
: Games, Class Time and Director of the Course.

A, Reading'Materials.’

Ore of the goals of the course was to devise the be-
ginning of a text for Urban Legal Process that could be
used by undergraduates and nan—law ‘Bchool graduate stu-

"dents. It had become apparent dering the proceeding year
that the texts available in the general area of legal
process oy urhoa legal problems werc either too £ar away
from the mark in subject matter or law school case boaoks.
Most of the political science texts dealing with the legal
process were heavily oriented with theory and had iitile
or nothuing to say about contemporary legal problems, the
revolution in legal theory and activity brousght sbout by
the legal'services programns of OEO. Too, they ware
straight textual and case material with little to offer
in the way of introduction to the praticalities of the
legal process with which most students and mosL city
-dwellers aré mcst often confronted. .

My goal was to create a set of materials which would
glve some idea of the structural functioning and the style
of operation of the legal process as 1. operated In the
context of contemporary urbam society in this country, and
in particular, how the legal process opnerated in theory
and in reaiity upon or for the poor citlzen. A second,-
but not secondary objective, was to try sorething other
than straight exposition to do the teaching. For the most
part, I did not, aad do not, believe that for most wniv=-
ersity students, reading stralght textual material is-
much different than listening to a lecture. Both are
essentially passive experiences and some other device is
rieéded to make the process one of imtellectual growth. and
activity. To reiterate, my goals for the reading mat— o
‘erials were twofold. I wanted to attempt to present

. materials which would illuminate the actual working of the
" legal process in this country, would offer insights dnto

the operations of the legal process in practical situva~-
tions in the urban setting, and would do this in a way
which would ~dke the student an actlve analyst, rather
than a passive informatian receptcr. : :

‘Because of the 11mitaticn in time there was a clear
1imit to the range of subjects for which I could prepare
materfals. -I decided to devote my time and the materialis
to @n introduction to the wvarious facets of the structure

5
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and style of the legal process in this country and to a

. presentation of two subject matter areas that were rele-
vant to the general topic of urban legal problems. These
two areas were housing and consumer credit. Since I an—-
ticipated discussion of the welfare system during the
study of the administrative process and ef juvenile and
eximinal problems during the discussion of the judicial
process, this enabled me to forecast a reasonable cover-
age of the subject that I had first =nvisioned in my grant.

In nrder to test the adequacy of vatious kinds of
reading aaterials I combined several types in the materials
prepared and used during the class time. The materials
themaelves, consist of original text and problems, edited
case reports of appellate courts, edited articles, exam-
ples of various relevant statutes, regulations and legal
materials such as leases and consumer croiit contracts.

A number of the articles simply didn't work. Some
of them, while excellent presentation of the legal issues,
were too professionally-oriented. The articles that made
the greatest impact were the "how-to" articles such as
the Yale Law Journal article on £-nant% uniof. Another
article which was very well received and caused much pro=
ductive discussion was the Cralg Karpel article dealing
with the realities of consumer fraud in New York City.
This discussion was particularly good as an introduction
to the truth-in-lending bill and as an examplz of the
various sorts of problems that the size of the city
makes particularly difficult. In future drafts of the
materials, the investigator plans to replace the long
. articles on the Leglslative process and publie housing
with original text,

The appellate case reports worked very well. First,
they are an excellent wvehicle for teaching analysis of
written material. The ©lasscs were instructed™in the
method of briefing a case in order to give them some tools
with which to attack the meaning of the case reports. Be-
cause of thelr presentation of extremely common and rele-
- vant fact sltuations, the classes seemed particularly
interested in analyzing how the legal process had dealt
with the issues. Many of the cases offered an oppor-. -
tunity to see the legislative, administrative and judi-
cial branches of the process deal with a single issue.

Two important issues were not covered in detaill in
the text, but which were the focus of much alass discuss-



ion. Thevy are the Constitution and Constitutional Law

as part of the framework of the legal process, and in
depth discussion of the jury system im the portlon of the
materials devoted to the judicial process. In the future
there should be a more clearly articulated discussion of
the Constitution and ilts relatlonship to the issues dis-
cussed within the context of the wyitten materials. The
question of the jury trial and the workings of the Jury
_in our society was the subject of intensive analysis and
discuseion during the class period. 1In order to make sure
that this discussion takes place in other offerings of the
course the text needs an added section dealing with the
various questions and problems posed by the jury system.
This section should not, however, be more than a simple’
presentation of the issues.  This will help to assure a
more. lively discussion of the issues by not inhibiting
the. students by presenting an author's view of the system.

' The student's response to the text, both during the
-clags term and in the evaluations turned in at the con-
clusion of the course was generally excellent. There
was some questioning of the use of the Speluncian case on
the grounds of its difficulty; but the class response at
the time we nsed the case was indication of its value in
spite of some anxiety that it produced on the part of stu-
dents. The students were most interested in the cases and
the presentation of the lease and the consumer credit con-
tracts.. They also enjoyed the varlety of materials pre=
 sented and suggested that this variety not be eliminated
from the final drafts in favor of stralght exposition.
They indiecated much. anxiety at the beginning of the course
when they realized that they were golng to read actual
-law cases. However, they seem to have all grasped the
ability to analvze the cases by the end of the term and
the class discussion and written assignments through the
caurse indicated their active interest in using case
cpini ns as & basis for 1earniﬂg. .

An addikianal change in the materials- that is plan—
ned is the shortening of .the chapters on housing and con-
sumer credit so that the materials. dealing with other

issues in urban legal process may be presented in the
‘context of a semester's WDrk,

" Ba PIDbLEmS and Gamﬂs.

T &re was no more rewarding part of tha grant period
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than notlng the increased intellectuzal proficiency and
maturity that was shown by the students' performance on
the problems. Two sorts of problems which required wrlit-
ten werk were assigned. The first assignments were pro~
blems wlkich were read aloud to the class; the others were
presented in written form., All of the problems were de-
silgned to have three objectives. The first was to improve
the students' ability to recognize, anzlyze and question.
a legal situation. The second was to help him learn some
factual material about a specific legal topic. The third
was to serve as the focus for in-class analysis of the
problem and the students' written responses to them.

‘Two written assignments were read out-loud (See
Appendix B, Written Assignment # 2). This device was
chosen to achieve 'two goals. First, it was desigred to
enGOuxage the development of the skills of listening to
an oral presentation carefilly and recording the most im-
portant parts of it without errer. This is particularly
important for students who are planning to work in the

urban community. - There is no time to make community
leaders, or people who come for help, go over and over

 thelr stories or problems or ldeas agaln and again until

the professional worker has copied them down word for
word. At the same time when dealing with issues which
are often highly emotionally charged and which relate to
the legzal process, there is little room for factual .
error. The reason for the oral assignments was carefully
explained and discussed with the students before each
reading. This called theilr attention to the fact that
Iistening and recording was a skill that was belng prac-
ticed to make it poseible to improve their ability in the
area.

The second reason for oral assignments was to show
the students the great number of assumptions and blases

“which operated in their hearing of 'what was really said.”

An oral assignment and reading of the fact situation best
simulated a meeting between a community worker and an in-
dividual or a group with the added analytic advantage of
belng able to refer later to a written statement of exact-
ly what was read to show just how many arnd what sort of

_aSSumptlans each student had made which were not based on
" fact. An example of the sorts of assumptions that stu-

dents made, was the common ‘inclusion . in written assign‘
ment 1 of the "fact" that Miss Wilma Welfare waa Black.
This was an assumption that had no basis in the materials

8
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that were actually read. Another assumption commonly made
in that assignment was that Miss Welfare had been evicted
because of her son's window breaking . her own activity

as a tenants union organizer. When the students realized
that none of those "facts" had a basls in what had actL“l—’
1ly been read, they began to start questioning their own
anslysis and affcrding a real breakthrcagh in teaching
legal analysis.

The written assignments which wzire handed out, were
also very successful in terms of their fulfilling the goals
which had been set. The students had to analyze fact sit-
uations and apply them to the various parts of the legal
process. Their ability to ferret out the possible alter-
natives within the system for obtaining their objectives
improved greatly with each assignment. Additionally, the
problems opened up discussions of the substance of the law
in the various areas of urban problems and gave them a
chance to discover through questioning and reading the.
answer to many questions about how the process actually
worked in a given area.

The legislative lobbying game was extremely succes-—
sful during the first term, and only moderately so during
the second. Oné of the problems with the game was that it .
was difficult for some students to assume roles which.
were far from their own identities. This problem might
be dealt with more easily in a well integrated class. .
Another problem was the anxiety about what they were sup=
posed to be doing, that attacked many of the students who
were used to a very rigld classroom situation. In gen-~
eral, however, the students felt, after the game had been.
played through, that there were a number of values to '
both the method and the subject of the game. One of the
most important insights was into the difficulty of creat-
ing legislative language to fit a particular- situation.
Another added bonus was greater understanding of the re-
lationship between the legislative process and the various:,
pover groups that operate in any state. This was par-
ticularly important when the class began to discuss the
problem 6f the cities in state legislatures that are )
largely dominated by rural interests. The students re-
ferred to the -game frequently in oux discussion of the
legislative process that followed. '

‘A second ‘game Waé,initiatéd around the hausihg‘ L
problem -dealing with the drafting of an agreeément between

9
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Aruitoxt provided by Eic:

a landlord and a tenants union. The actual negotiation
was an excellent introduction into the whole area of ne-
gotiation with a legal background as an instrument of
achieving a goal. During the playing out of this game,
the instructor assumed the role of a lawyer in the
community legal services office. The student began to
realize the positive role of the lawyer in a dispute
that had not gone through the courts and also realizegd
their responsibility in making policy decisions and
assessing risk-talking factors.

. In summary, the problems and games seemed to ful~
fill the highest expectations of them. They served to
change the role of the student from passive listerur to
actiée_participant. They served as practice for situa-
tions that. the students anticipated would be theilrs upon
graduatipn. The probléms served as the groundwork for
teaching analysis and also introduced the student to a
variety and amcunt of substantive that Wculd'udt have
been in his grasp had they been presented in lecture or
even in textual form. '

C. The Classroom Hour.

It is clear that much more substance could have been
covered had the material been presented in lécture form.
Hovever, the achievement of the classroom hours were '
great enough to more than make up for th~ limitation in
subject matter that resulted. The main technique in the
classroom was the Socratice method, based pon the read—
ing materials and problems., This caused some arviety ggap
students who were not used to carrying the * rder ol
thinking and responding in the classroom. {One student
when responding to the evaluation form"s question, ''What
did you like laast in the course?" replied, "I never
knew when something I said was right.") That the students
felt the class time important could be measured in two
ways. First, class attendance throughout both terms was -
generally at about 90%. - This is far higher than ever .
shown in any other class that the investigator had

taught at this instituion operation under the same at- .

tendance rules. Secondly, the evaluation forms showed
almost unanimous appreval of the way that the classroom
hour was spent, .

7 Another advantage of the style of the materials and
the class was that it allowed for great flexibility in.

10
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discussing legal issues which the class brought up from
their experiences and from their knowledge of what was
happening arcund the country in genaral and in Raleigh's
Black comuunity in particular. Some of the most impor-
tant discussions were about such issues as the Chieago
Seven Trial, a change in the housing code in Raleigh and
a recent bond issue concerning Urban Renewal of the
Raleigh Southside community, which is predominantly Black.

As the Class Diary (See Arendix C) indicates roughly,
the initjation of discussions based on very pragmatic
questions lead to a much deeper probing and discussion of
basic theoretic guestions of the legal process than was
expected. More importantly, it was the students doing
the analysis and the questioning, rather than simply lis-
. tening to the instructor reclte favorite theories.

 The materials and the problems served as the touch
stone for classwork in which the student became the dis-
coverer and questioner and at the same time seemed to
learn a good deal of substantive material about the
workings of the American Legal Process in the urban situ-
ation.

D. The Direction of the Course.

The urban direction of the course, with its emphasis
on. problems of the poor seens to be a correct charting.:
Tt enables the student to learn the basic theories of
the legal process in the context. of substance which is
impotrtent to his future as a concerned citizen and which
more importantly helps him to mnderstand the problems
that the process has faced in the past and the sort of
stresses to which it will be subjected in the future.

The main difficulty was the lack of time to work
all of the way through the subject matter originally in-
tended to be covered. This would be avoided by either
making the course a two-term course, or a full semester
course that meets four times a week. This would also
give the instructor the time to work more clinical ex-
veriences into the course. Criginally, it was antici-
pated that there would be a legal services clinic on the
campus which would provide the students with practical
experience and observaticns of various kinds. This elinic
was nct opened. While the problems substlituted for much
of the material that might have been explored within the

11

A
@



clinic situation, there is no substitute for reqlity.
Arranging trips to court is amother area which should
be included in the course, and & longer perlod in which
to teach would also make this possible.

These trips should include exposure to a trial in-
cluding the important volr dire procedure and to an ap-
pellate court. The main obstacole, in addition to time,
ig assuring that the cases which are heard are
relevant to the material covered in the course. This was
almost impossible to achieve in Raleigh because of the
lack of legal services to the poor, but should be done
with some alacrity in most other cities.

The class did take, both terms, a trip to the Duke
University Law Library. While there, the class toured the
iibrary and more importantly, learned how legal research
operates and how to look up a law or regulation themselves.
The response to the trip and the teaching there was quite
positive and many of the students from the first term of
the class went to the Law Library in Raleigh during the
Spring term to find regulations and statutes on their own.

In sum, the course responded to two pressing needs.
It offers substantive materiai which explains the legal
process, its strengths, weaknesses, in a way which re-
lates to the issues about which students and much of the
- general population is presently concerned. Secondly, it
develops in the student a sense that he can manipulate
the legal process in its various manifestations and not
merely be manipulated by it.

1z
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IV. The Future of Urban Legal Process As a Course and
the Value of the Grant.

One of the most important results of the grant was
it enabled a faculty rember of a small university to take
some time to think about and practice innovative teaching
methods in a new course, Although new courses are con-
tinually introduced at Shaw and other universities, it is
the rare wealthy institution that enables the faculty mem-
ber to create something worthwhile and worksble that is
new. It is much easier to teach from other people out-
lines, to lecture rather than teach and to use old or
traditional teaching materials. There are areas in which
the traditional method is, of course, most appropriate to
the subject matter and there are traditional subject . -
matters which must remain at the heart of a university
education.

However, the legal profession and the university sys-
tem has by-and-large ignored the necessity of teaching
about the legal process as something more tham a politi-~
cal science theory to those not in law school itself.

One of the results of this abandonment has been much ig-
norance among otherwise well-educated people about how
the legal process works. Operating on wisinformation ox
ignorance has caused another result; that it attacks
against the entire legal system which are not based on
adequate information or careful amalysis.

It was particularly interesting to develop the course
at a Black university. The students here have, because
of their race and economic situation, far more exposure in
their own lives to the workings of the legal process than
most white college students. The course seemed to give
them some tools with which they were anxious to work in
their own situations, as well as in the community at large.
One of the most rewarding moments of the grant period
came during a teach-in on the legal process when the
students from Urban Legal Process class enlightened their
fellows about misconceptions they had about the actual
workings of the process and at the same time, were able
to discuss the fallings of the process and possible
golutions in an informed and pragmatic way.

The covurse seems well based for teaching objective
analysis. The students came away with some understanding
of how lawyers work and think and how they can best be
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used. More importantly, the students realized that they
are not, nor are the poor and the Black and the city dwel=-
ler, necessarily prisoners of the legal process. It seems
clear from the response of the students and of faculty
members at other institutions that it is imperative that

a course on contemporary legal process be included rout-
inely in the curriculum of most undergraduates. Clearly,
it should be required of those undergraduate and graduate
students who will have some responsibility in dealing
with the problems of the urban community or the poor.

The work accomplished during the grant period is an
important foundation for future development. The zourse
will continue to be ‘taught at Shaw and there have been ex-
pressions of interest from several other undergraduate
faculties and several graduate schools of soecial work or
social administration. The principle investigator is now
approaching several foundations to make it possible to
find a wvehicle that will encourage the inclusion of the -
course at other institutions. Additionally, the principle
investigator plans to finish a complete and more final
draft of thé reading materials as a textbook in order to -
have it ready for possible publication and adoption for
the 1971-72 academic year, in the hopes that having the
book easily available will also serve as a way of spread-
ing the teaching of legal process.

One problem that must be faced is that of who can
actually teach the course properly. The experience of
two terms of teaching makes it difficult to believe that
the course could be taught by someone Who 18 not'a law-
yer with the same- f1531bility that is important in achiev-
ing the goals of the course, An answer to that problem
might be in encouraging faculty members from law schools
to give the course to undergraduates in affiliated col-
leges, or to encourage qualified lawyers dealing with

the problems of the poor and the urban community to
teach the course on part-time appointmenr ta callege
and university facu] ties. . .

Paul’ Freund pclnted to the vltal impartance of a’
course of this sort when he wrote in Daddalus: The
Professions, p. 700 Fall, 1963, " . . .Law is proba-
bly the most neglected phase of our culture in- the 1lib-
eral arts curriculum. Yet the- legal profession no less
than the scientific, functions in a lay society that'-
does, and should, judge its performance. If this judge-
ment is to be effective, it must be based on knowledge of
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the role of the profession and the character of its
thinking. General education requires that somehow a
view from the inside should be provided of this profes-
sion as of other learned disciplines.”

Additional proof of the desparate need for under-
standing the legal process may be found by locking at the
cries of students that the ''system' respond to the needs
of the people. BStudents must be helped to find how the
system of the legal process operates and how they can use
it to achieve thelr goals. If thelr cries are not heeded
in the classroom, then we should not be surprised of their
rejection of the system. If the legal system fails to :
serve the goals of students, and poor people, of Black
Americans and of city dwellers, then it will fail for
everyone and the American dream will no longer contain a
democratic legal process with justice end rationality as
its corner stone. The university and the classroom offers :
an important place to begin making the legal process res- 4
.ponsive and rational for all. The materials developed o :
and the course originated under this grant should help . :

to achieve those goals.
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APPENDIX A

READING MATERTALS DRAFTED DURING THE GRANT PERIOD




I. Introduction — ~ The American Legal Process

Most Americans think only of courts and trials when they con=
sider the uses of the legal process. However, only a small part
of our legal proe ss is involved in the trial of cases. The le-
gal process is a system involving the drafting and enacting of la--
gislation, the administration of the laws and regulations of the
federal, state and local governme:uts and the judicial process.
None of these areas work indcpendently of the others. The laws are
interpreted by both the courts and administrative agencies. Law
is made by judges and administrators as well as legislatures. Le-
gislatures and administrative agencies both respond to what the
courts do. All facets pf the process must be examined in consider-
ing the impact of the legal process on urban prebleme and the po-
tential of the legal process for coping with present crises and
future planning.

The term legal process as it is used in this book indicates
the full range legally recognized systems by which the society
governs itself and with which the individual or the group can try
to achieve specific individualized goals. The materials deal with
the legal process in the specialized factual context, of the urban
lower income community. The urban situation has been selected for
emphasis because of the special nature of the problems that are
posed by large concentrations of people in relatively small areas.

, Another point of focus, is the low income citizens of the ecity.
They tend to be historically the least powerful members of the
community and so have the least amount of individual or group in-
fluence upon any part of the legal system. Too, low income citi-
zens have the greatest number of contacts with the legal process
and ironically, the least resources to cope with those contacts.

I{Among the most incense grievances underlying the riots of
the summer 1967 were those which derived from conflicts between
ghetto residents and private parties, principally the white land=-
lord and merchant. Though the legal obstacles are considerable,
resourceful and imaginative use of available legal prucesses
could contribute significantly to the alleviation of tensions
resulting from these and other conflicts. Moreover, through
the adversary process which is at the heart of our judicial sys-
tem, litigants are afforded meaningful opportunity to influence
events which affect them and their community. However, effec-
tivé utilization of the courts requires legal assistance, a re-
source seldom available to the poor.

. Litigation is not the only need which ghetto residents have
for lepal service. Participation in the grievance procedures
suggested above may well require legal assistance. DMore




Many of the difficulties that face the poor are the same that
affect the more affluent members of our society. Conflicts about
leasing arrangements, difficulties with contracts, marital problems
are all part of the life of many Americans. The difference between
the poor and the more affluent- is that the poor man usually caanot
afford legal representation, and often has no idea of his rights.
This has effectively foreclosed the use of the legal system, and
the orderly procedure that it implies to settle his conflicts.

The poor citizen also has less personal facility in deaiing with
bureaucrats who frequently have much control over his life. Final-
ly, the poor citizen has less chancc to make his needs heard by the
legislative branches of the government, bn it the Congreass or the
City Council.

These handicaps have not been lost on those who deal regularly
with poor people. It is common to find landlorda enforcing by
threat leases that are clearly illegal according to the laws and
courts of the state. It is common to find merchants using consumer
ecredit contracts that are blatant violations of the law. Even sgome
government agencies may knowingly or by nepligence act in unconsil-
tutional ways when dealing with poor people. All of that treatment
is in part, the result of the fact that the poor person has been
almost powerless, by ignoranca or lick of representation or fear,
to manipulate and use the legal process himself.

Much of the frustration that has recently been evidenced in
civil disorders and deep disenchantment with America can be traced
to the belief, tragically reinforced by experience, that socilety
is stacked with all of the odds against the poor and with the rules
of the game subject to change at the will of the affluent. However,
the use of the legal process by and for the less affluent citizen
may offer an alternative to frustration, an orderly effective re-
sponge to abuse and an opportunity to pursue just resolutions with
the dignity of responsible citizenship. As the materials which
follow indicate, the legal process can be used as an instyument of
social change. The system of law in this country lends itself,
some people believe it demands, to use as an effective tool for
solving many of the practical and personal prolLlems and crises of
the low income dweller.

importantly, ghetto residents have need of effective advocacy of
thair intereats and concerna in a voriety of othetr contexts, from
representation before welfare agencies and other institutions of
government to advocacy before planning boards and commissions con-
cerned with the formulation of development plans. Again, profes-
sional representation can provide substantial benefits in terms of
overcoming the ghetto resident's alienation from the institutions
of government by implicating him in 1its processes. Althougn law—-
yers function in precisely this fashion for the middle-class
cilents, they are too oiten not available to the impoverished

2
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In order to achieve this fuller use of the legal process two
groups of educated people must come into existence. The first,
already responsible for many of the changes in the lives of low
income people, is a group of lawyers dedicated to making the legal
process work as well for welfare reciplents as for large corpora-
tions. There are now many legal services offices throughout the
country working daily on the legal problems of thousands of poor
people and responding in terms of long range law reform as well as
the solving of the individual client’'s problem.

The second group must be the non-lawyers who work with the
same population and hence cope at different stages with the same
problems. These are the welfare workers, the community action
organizers, the social workers and psychologista, the teachers
and the ministers who are involved in the life patterns of the low
income community. It is to this group that this book is addressed.

The purpose of the book is nct to make lawyers out of lay
people, but to enable laymen to better use the lawyers that are
avallable and to better analyze the situaticns with which they
are faced in order to determine the best options for action. The
book deals with several kinds of material each intended to accomp—-
1ish a specific goal. There are, for example, articles dealiny
with legal analysis. The greatest skill that lawyers have is the
ability to make objective critical analyses of the situations with
which they are confronted. It is impossible to understand the
workings of the legal process, particularly the judicial expres=
gicns of the process, without some sensitivity legal reasoning.
Critical thinking in emotion-filled crises situations is a valu-
able skill for anyone and so the materials dedicated to explaining
and teaching this skill have a second value to the student apart
- from their explanatory purpose. There are bacliround materials
which explain the framework of the legal process. One cannot be
expected to understand what the legal process does in a specific
instance or with a set of problems:without understanding how the
various parts of the system operate individually and in concert.

The specific substantive materials are organized in four
areas, housing, welfare, consumer credit and a set of materials
dealing briefly with several other representative problems.
These areas have been chosen both to give the student some idea

. of how the. laral, process onerates in specific areas in which he

may find himself operating as a lay person and because they give
a representative of how the whole process works in a single sub-
stantive area. The point of these materials is not to teach the
student "The Law" because the law changes all of the time, but

ghetto residect. (U.S. Riot Commission Report "Bantam Books,"
- Maxch, 1968, pp. 292-3)]
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. rather to dindicate how the law categorizes problems and comes to
its decisions. TFinally, there are problems for the student to
work thrcugh himself. There are no right answers, but only a
right method. The point of forcing the student to solve them is
to put him in a role which he may cccupy after his formal educa-
tional process is completed, or to help him understand the roles
that orhers, lawyers for example, will play so that he may better
use his own talents and advisme his owm clients.

The goal of thege materials is to give lay studeants some
feeling for the actual workings of the legal process and to ac~
camplish a task which Paul Freund, a prominant legal scholar,
outlined in an article on the 1ega1 profession:

lff,..law is probably the most neglected phase of our

culture ia the liberal arts curriculum. Yet the legal
profession, no.leas than the scientific, functions in a

. - lay. soclety that does, and should, judge its performance.
.-If this judgement is to be effective, it must be based -
on knowledge of the role of the professian and the charac-
- ter of ita thinking. General education requires that
somehow a view from the inside should be provided of this
profession as of ather learned disciplines." (Daedalus.
"The Professions.” Fall, 1963. "The Legal Profession.,"
p. 700.° Paul Freund.) ' '

II. Comménts on Legal Analysis

- Pundasmental to the system of the legal process is the
Epacialized way of looking at problems and analysing them that .
Yawyers have. - That particular process of logic and reasoning
will be called legal analysis. Lawyers influence. the making of
law in legislatures anid administrative agencies as well as in
the.courts. Thus understandiug how lawyers think and arrive
at answers to problems is basic to understanding how the Tegal .
process works, and to imderstanding how to make it work to- .-
achieve particular goals in the futgre._ e : ,

Legal analysis is a difficult skill. Law schools’ spend three
years teaching students how to think like lawyers. One can in a
relatively short time, however, get some insight into the kinds of
things that lawyers think about when they are trying to deal with
a problem and can begin to include some of the basic concepts of
legal analysis into their own analysis.
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Learning sbout legal reasoning 1s important for two reagoens.
Pirat because 1t 1is vital to understanding anything sbout the le-
gal process. Secondly because it 1s a skill valuable to anyone
engaged in thinking sbout or making decisions about problems in
our soclety.

The following excerpt from Edward lLevi's book Introduction
to Legal Reasoning deals in thz fremework of decisions made by
judges, but it is equally applicable to the other areas of the
legal process:

"This is an attempt to describe generally thz= process
of legal reasoning in the field of case law and in the
interpretation of statutes and of the constitution. It
is important that the mechanism of legal reasoning should
not be concealed by its pretense. Thc pretense is that
the law is a syatem of known rules applied by a judge;
the pretense has long been under attack. In an impertant
sense legal rules are never clear, and, if a rule had to
be clear before it could be imposed, soclety would be
impossible., The mechanism accepts the differences of view
and ambiguities of wordas, It provides for the participa-
tion of the community in resolving the ambiguity. Omn
serious controversial questions, it makes it posslble to
take the first atep in the direction of what othervise
would be forbidden ends. The mechanism is indispensable
to peace in a community.

The basic pattern of legal reasoning ia reasoning by
example., It is reasoning from .case to case. Thia is &
method of reasouing necessary for the law, but it has
charascteristics which under other circumstances mighc be
conasidered imperfections,

These characteristiea become evident if the legal
process 1s approached as though it were a method of apply-
ing general rules of law to diverse facts--in short, as
though the doctrine of precedent meant that general rules,
once properly determined, remained unchanged, and then
were applied, albeit imperfectly, in later cases. If thia
were the doctrine, it would be disturbing te find chat the
rules change from case to case and are remade with each case
Yet this change in the rules is the indispensable dynamic
quality of law. It occurs because the scope of a rule of
law, and therefore its meaning, depends upon a determina-
tion of what facts will be considered similar to those pre-
gsent when the rule was firat announced. The finding of
similarity or difference 1is the key step in the legal pro-
ceas,

]
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The determination of similarity or difference is the
function of each judge. Where case law is considered, and
there is no statute, he is not bound by the statement of
the rule of law made by the prior judge even in the con=-
trolling case. The statement is mere dictum, and this meana
the judge in the present case may find irrelevant the
existence or absence of facts which prior judges thought
important. It is not what the prior judge intended that is
of any importance; rather it is what the present judge,
attempting to see the law as a fairly consistent whole,
thinks should be the determining classification. In arriv-
ing at his result he will ignore what the past thought impor-
tent; he will emphasize facts which prior judges would have
thought made no difference. It is not alone that he could
not see the law through the eyes of another, for he could
at least try to do so. It 1s rather that the doctrine of
dictum forces him to make his own decision.

"Thus it cannot be said that the legal process is the
application of known rules to diverse facts. Yet it is a
system of rules; the rules are discovered in the process
of determining similarity or difference. But if attention
is directed toward the finding of similarity or difference,
other peculiarities appear. A working legal system must
therefore be willing to pick out key similarities and to
reason from them to the justice of applying a common clas-
sification. The existence of some facts in common brings
into play the general rule. If this is really reasoning,
then by common standards, thought of in terms of closed sys-
tems, it is imperfect unless some overall rule has announced
that this common and ascertainable similarity is to be de~
cisive. But no such fixed prior rule exists. It could be
suggested that reasoning is not involved at all; that is,
that no new insight is arrived at through a comparison of
cases. But reasoning appears to be involved; the conclusion
is arrived at through a process and was not immediately
apparent. It seems Better to say that there ig reasoning,
but it is imperfect.

Therefore it appears that the kind of reasoning in-
volved in the legal process is one in which the classifica-
tion changes as the classification is made. The rules change
as the rules are applied. More important, the rules arise
out of a process which, while comparing fact situations,
create the rulee and then applies them. But this kind of
reasoning is open to the charge that it is classifying things
as equal when they are somewhat different, justifying the
classification by rules made up as the reasoning or classffi-

- cation proceeds. In a sense all reasoning is of this tyve,
but there is an additlonal requirement which compels the
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legal prucess to be this way. Not only do new situations
arise, but in addition people.  want change. The cate-
gories used in the legal process must be left ambiguous in
order to permit the infusion of new ideas. And this is
true even where legislation or a constitution is involved.
The words used by the legislature or the constitutional
‘convention must come to have new meanings. Furthermore,
agreement on any other basis would be impossible. 1In this
manner the laws come to express the ideas of the community
and even when written in general terms, in stature or
constitution, are molded for the specific case.

But attention must be paid to the process. A contro-
versy as to whether the law is certain, unchanging, and
‘expressed in rules, or uncertain, changing, and only a
technique for deciding specific cases misses the poimt. It
is both. UWor is it helpful to dispose of the process as
a wonderful mystery possibly reflecting a higher law, by
which the law can remain the same and yet change. The law
forum is the most explicit demonstration of the mechanism
required for a moving classification system. The folklore
of law may choose to ignore the imperfections in lepal
reasoning, but the law forum itself has taken care of them. .

What does the law forum require? It requires the pre-.
sentation of competing examples. The forum protects the
parties and the community by making sure that the competing
analogies are before the court. The rule which will be
created arises out of a process in which if different things
are to be treated as similar, at least the differences have
been urged. In this sense the parties as well as the court
participate in the law making. In this sense, also, lawyers
represent more than the litigants. '

Reasoning by example in the law is a key to many things.
It indicates in part the hold which the law process has over
the litigants. They have participated in the law making.
They are bound by something they helped to make. Moreover,
the examples or analogies urged by the parties bring into
the law the common ideas of the sozilety, The Ildeas have their
day in court, and. they will have their day again. This is
what makes the hearing fair, rather than any idea that the
judge is completely impartial, for of course he cannot be
completely so. Moreover, the hearing in a sense compels at
least vicarious participation by all the citizens, for the
‘rule which is made, even though ambiguous, will be law as to
them. '
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Aruitoxt provided by Eic:

Reasoning by example shows the decisive role which the
common ideas of the society and the distinctions mady by
experts can have in shaping the lawv. The movement of common -
or expert concepts into itie law may be followed. The con-
cept is suggested in arguing difference or similarity in a
brief, but it wins no approval from the court. The idea
achieves standing in the soeciety. It is suggested again to
a court. The court this time reinterprets the prior case
and in doing so adopts the rejected idea. In subsequent
cases, the idea is given further definition and dis tied to
other ideas which have been accepted by courts. It is now
no longer the idea which was commonly lield in the society.
It becomes modified in subsequent cases. Ideas Ffirst re-
jected but which gradually have von acceptance now push what
has beccme a legal category out of the system or convert it
into something which may be its opposite. The process is
one in which the ideas of the community and of the social
sciences, whether correct or not, as they win acceptance in
the community, control legal decisions. Erroneous ideas,
of course, have plaved an enormous part in shaping the law.
An idea, adopted by a court, is in a superior position to
influence conduct and opinion in the community; judges,
after all, are rulers. And the adoption of an idea by a
court reflects the power struciture in the community. But’
reasoning by example will operate to change the idea after
it has been adopted. '

Moreovey, reasoning by example brings into foecus
important similarity and difference in the interpretation
of case law, statutes, and the constitution of a nation.
There is a striking similarity. It is ouly folklore which
holds that a statute if clearly written can be completely
unambiguous and applied as intended to a specific case.
Tortunately or otuerwise, ambiguity “s inevitable in both
statute and constitution as well as with case law. Hence
reasoning by example operates with all three. But there
are important differences. What a court says is dictum,
but what a legislature says is a statute. The reference
of the reasoning changes. Interpretation of intention
when dealing with a stature is the way of describing the
attempt to compare cases on the basis of the standard
thought to be common at the time the legislation was pas-—
sed. While this is the attempt, it may oot initially ac-
complish any different result than if the standard of the
judge had been explicitly used. HNevertheless, the remarks
of the judge are directed toward describing a category set
up by the legislature. These remarks are different from
ordinary dicta. They set the course of the statute, and
later reasoning in subseguent cases is tied to them. As a
consequence, courts are less free in applying a statute

8
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than in dealing with case law. The current rationale for this
is the notionm that the legislature has acquiesced by legisla-
tive silence in the prior, even though erronecus, interpreta-
tion of the court. But the change in reasoning where legis-
lation is concerned seems an inevitable counsequence of the
division of funetion between court and legislature, and, pa-
radoxically, a recognition also of the impossibility of deter-
mining legislative intent. The impairment of a court's freedon
in interpreting legislation 1s reflected in frequent appeals

to the constitution as a necessary justification for overruling
cases even though these cases are thought to have interpreted
the legislation erroneously.

Under the United States experilence, contrary to what has
sometimes been balieved when a written constitution of a nation
is involved, the court has greater freedom than it has with the
application of a statute or case law. In case law, when a judge
determines what the controlling similarity between the present
and prior case is, the case is decided. The judge does not feel
free to ignore the results of a great number of cases which he
cannot explain under a remade rule. And in interpreting legis-
lation, when the prior interpretation, even though erroneous,
is determined after a comparison of facts te cover the case,
the case is decided. But this is not true with a constitution.’
The constitution sets up the conflicting ideals of the community
in certain ambiguous categories. These categories bring along
with them satellite concepts covering the areas of ambiguity.
It is with a set of these satellite con.epts that reasoning by
example must work But no satellite concept, no matter how well
developed, . can prevent the court from shifting its course, not
only be realigning cases which impose certain restrictions, but
by going beyond realignment back to the overall ambiguous cate-
gory written into the dncument. . The constitution, in other words,
rermits the court to be incansistant. The freedom is concealed
either as a search for. the ingentian of the framers or as a prc*
per understanding of a living instrument, and sometimes as both.
But this does not mean that reasnning by example. has any less
validity in this field.

I1
It may be objected that this analysis of legal reasoning
places too much emphasis on the comparison of cases and too
little on the legal concepts which are created. It is true
that similarity is seen in terms of a work, and inabiliity te
find a ready word to express similarity or difference may

9
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prevent change in the law. The wovds which have been found
in the past are mmch spoken of, have acquired a dignity of
thelr own, and to a considerable measure control results.

As Judge Cardozo suggested in speaking of metaphnrs, the
word starts out to free thought and ends by enslaving 1t..
The movement of concepts into and out of the law makes the’
point. If the society has begun to see certain significant.
aimilarities or differences, the comparison emerges with a
word. When the word is finally accepted, it becomes a legal
concept. Its meaning continues to change. But the compari-
son is not only between the instances which have been
included under it and the actual case at hand, but also in.
terms of hypothetical instances which the word by itself
suggests. .Thus the connotation of the word for a time has

a limiting influence--so much so that the reasoning may even
appear to be simply deductive.

But is is not simply deductive. In the long zum a
circular motion can be seen. The first stage is the crea-
tion of the legal concept which 1s build up as cases are
compared. The period is one in which the court fumbles for
a phrase. Several phrases may be tried out; the misuse.or"
misunderstanding of words itself may have an effect. The
concept sounds like another, and the jump to the second is
made. The second stage is the period when the concept is
more or less fixed, although reasoning by example continues
to classify items inside and out of the concept. The Ehitd
stage is the breakdown of the concept, as reasoning by
example has moved so far ahead as to make it clear that the
suggestive influence of the word is no longer desire¢

The process is likely to make judges and 1awyers uncom-
fortable. It runs ccntrafy to the pretense of the system,

It seems inevitable, therefore, that as matters of this kind .

vanish into matters of degree and then entirely new meanings
turn up, there will be the attempt to escape to some overall:
rule which' can be said to have always operates and which
will make the reasoning look deductive. The rule will be
useless. It will have to operate on a level where it has
no meaning. Even whan 1lip service iz paid to it, care will
be taken to say that it may be too wide or too narrow but
~that nevertheleas it i1s a good rule. The statement of the
rule is roughly analogous to the appeal to the meaning of a
statute or-of a constitution, but it has less of a function
to pezform. It i vindow dressing. Yet it can be very mis-
leading.'” Particularly when a concept has broken down and
reasoning by example is about to build another, textbook
writers, well aware cf the unreal aspect of old rules, will
annaunce new ones, equally ambiguous and meaningless, for-
getting that the legal process does not work with the rule

10
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but on a much lower level."*

As you read the cases and problems which follow keep
Levi's three step reasoning process in mind. Another
important concept that you must continually use is that
lawyers and the law require that you analyze situations
from an emotionless basis. There is no such thing as
saying A must win a suit from B because it 1is right.
1f you are arguing for A you must analyze the situation
as though it was B for whom you worked. This will
insure that you will have no defense against B's argu-
ments and will lack the objectlivity mecessary to pre-
pare a good case for A. Don't make up your mind about
the best possible chnice of solutions, or about what a
court will do, until you have considered all of the
relevant facts and as many possible deductions as you

can prepare. The next case, a brilliant fabrication bv

8 law school professor, should give you some idea of how
many approaches 'a single court could have to the same
problem. After you read the facts, prepare a written de-~
cision of your own, Then read the judges' opinions and
see :1f you have changed your mind.

The Speéluncean case begins on page 12. After reading
the opinions prepare a paper attacking your first deci-~
sion. ' - : .

“¥Reprinted by permission of the author and publisher.
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In The Supreme Court of Newgarth, 4300

THE DEFENDANTS, having been indicted for the crime of murder, yere
convicted and sentenced to be hanged by the Court of General In-
stances of the County of Stowfield. They bring a petition of error
before this Court. The facts sufficently appear in the opinion of
the Chief Jusatice.

TRUEPENNY, C. J. The four defendants are members of the Speluncean
- Society, an organization of amateurs interested in the exploration
- of caves. Early in May of 4299 they, in the company of Roger Whet-~
" more, then also a member of the Society, penetrated into the inter-
ior cf limestone cavern of the type found in the Central Plateau
of. this Commoanweslth, . Whlle they were in a position remote from
‘the entrance- to the cave, a landslide occutrred. Heavy boulders

' " fell in.such a manner as. to block completely the only known opening

- to the cave. When ‘the men' discovered théir predicament they set-
-tled themselves néar the obstructed entrance to wait until a res-

' cue patty should remove the-detriutus that prevented them from

leaving their underground prlsona On the failure of Whetmore and
the defendants to return .to their homes, the Secrecary of the

‘Socliety was notified by their families. It appears that the ex-

. plorers had left indications at the. headqua:ters of the Society

concerning the location of the cave they proposed to visit. A res-

cue party was promptly dispatched to the spot.

‘The task af rescue proved one of overwhelming difficulty. It was
necessary to supplement the forces of the original party by re-
peated increments of men and machines, which had to be conveyed

at great expense to the remote and isolated region in which the
cave was located. A huge temporary camp of workmen, engineers,
geologists, and other experts was established. The work of re-
moving the obstruction was several times frustrated by fresh land-
slides. In one of these, ten of the workmen engaged in clearing
the entrance were killed. The treasury of the Speluncean Society
was soon exhausted in the rescue effort and the sum of eight
hundred thousand frelars, raised partly by popular subscription
and partly by legislative grant, was expended before the impri-
soned men were rescued. Success was finally achieved on the thirty
second day after the men entered the cave.

Since it was known that the explorers had carried with them only
scant provisions, and since it was also known that there was no
animal or vegetable matter within the cave on which they might
subsist, anxiety was early felt that they might meet death by star-
vation before access to them could be.obtaired. ' On the twentieth
day of their imprisonment it was learned for the first time that
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they had taken with them into the cave a portable wireless machine
capable of both sending and receiving messages. A similar machine
was promptly installed in the rescue camp and oral communication
established with the unfortunate men within the mountain. They
askad to be informed how long a time would be required to release
them. The engineers in charge of the project answered that at
least ten days would be required even if no new landslides occur-
red. The explorers then asked if any physicians were present, and
were placed in communication with a committee of medical experts.
The imprisoned men described their condition and the rations they
had taken with them, and asked for a medical cpinion whetlcr they
would be likely to live without food for ten days longer. The
chairman of the committee of physicians told them that there was
little possibility of this. The wireless machine within the cave
then remaiped silent for eight hours. When communication was re-
established the men asked to speak again with the physiclians. The
chairman of the physiclans' committee was placed before the appara-

tus, and Whetmore, speaking on behalf of himself and the defendants,

asked whether they would be able to survive for ten days longer if
they consumed the flesh of one of their number. The physiciaﬁs'
chairman reluctantly answered this question in the affirmative.
Whetmore asked whether it would be advisable for them.to cast lots
to determine which of them should be eaten. None of the physicizans
present was willing to answer the question. Whetmore then asked
if there were among the party a judge or other official of the
government who would answer this question. None of these attached
to the rescue camp was willing to assume the role of advisor in
this matter. He then asked if any minister or priest would answer
their question, and none was found who would do so: . Thereafter

no further messages were recelved from within the cavé and 1t was
assumed (erroneously, it later appeared) that the electric batter-
ies:of the explorers' wireless machine had become exhausted.

When the imprisoned men were finally released it was learned that
on the twenty=-third day after thelr entrance into the cave Whet-
more had been killed and eaten by his campanions.

From the testimony of the defendants, which was accepted by the
jury, it appears that it was Whetmore who first proposed that they
might find the nutirment without which survival was impcssible in
the flesh of one of their own number. It was alsc Whetmore who
firat proposed the use of some method of casting lots, calling the
attention of the defendants to a pailr of dice he happened to have
with him. The defendants were at first reluctant to adopt so
desperate a procedure, but after the conversations by wireless
related above, .they finally agreed on the plan proposed by Whet-
more., After much discussion of the mathematical problems involved,
agreement was finally reached on a method of determining tne issue
by the use of the dice.

13
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Before the dice were cast, however, Whetmore declared that he with-
drew from the arrangement, as he had decided on reflection to walc
for enather ‘week before embracirng an expedient so f:ightful dand
odious. " "fhe others charged him with a breach of faith and proceed-
ed to cést the dite. When it came Whetmore's turn, the dice were
cast for him By one of the defendants, and he was asked to declare
any ebjectiune he might have to the fairnees of the throw. He
stated that he had no such objections. The throw went against him,
and he was then put-to death dnd eaten by his egmpanions.

After the rescue of the defendants, and after they had enmpleted'a
stay in a hospital where they underwent a course of treatment for
malnutrition and shock, they were indicted for the murder of Rnget
Whetmore. At the trial, after the testimony had been concluded;
the foreman of the jury (a lawyer by professicn) inquired of the’
court whether the jury might not find a epeeial verdicit, leaving
it to the court to say whether on the facts as found the defendents
were guilty. After some discussion, both the Prasecutar and
counsel for the defendants—indicated their acceptance of chis pro-
cedu e, “and ‘1t was adopted by the court. . In a lengthy special
veréiet thé ‘jury found the facts.,as I have related them above, and
found further that if on these facts the defendants were guilty of
thd drfmé charged against them, then they found the defendants
guilty. On the basis of this verdict, the trial judge ruled that
the defendants were 'guilty of murdering Roger Whetmore The judge -
then sentenced them to be hanged, the law of our Cemmonweelth
permjtting him no discretion with raspect to the penalty to be
imposed. After the release of the jury, its members joined in a
communication to the Chief Executive asking that the sentence be
copmuted to an imprisonment of six months. The trial judge .
addressed a sinfilar communication to the Chief Executive. As yet
nc action with fespect to these pleas has been taken, as the

Chief Executive is- apparently awaiting our disposition of this
petition of error. ,

It seems to me that in dealing with this extraordinary case the
jury and the trial judge followed a course that was not only fair
and’‘wise, -but the only course that was open to them under the law.
Theé 'languagé of our statute is well known: "Whoever shall willfully
take the lifé' of another shall be punished by death." N.C.S5.A.
(Ni&.) F] 12—A.v This statute permits of nco exception applicable

to this case, however our sympathiés may incline us to make allow-
ance for the tragie situation in which these men found themselves.

In a case like this. the principle of executive clemency seems
admirably suited o mitigate the rigors of the law, and I propose
to my colleagues-that we follow the eXEmple of the jury and the
trial judge by joining in the communications they have addressed. to
the Chief Executive. There is every reason to believe that these -
request for clemency will be heeded, coming as they do from those
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who have studied the case and had an opportunity to become thorough~
ly acquainted with all its circumstances. It is highly improbable
that the Chief Executive would deny these requests unless he were
himself to hold hearings at least as extensive as those involwved in
the trial balow', which lasted for three months. The holding of
such hearings (which would virtually amount to a retrial of the
case) would scarcely be compatible with the function of the Execu-
tive as it is usually conceived. I think we may therefore assume
that some form of clemency will be extended to these defendants.

If this is done, then justice will be accomplished without impair-
ing either the letter or spirit of our statutes and without offer-
ing any encouragement for the disregard of law.

FOSTER, J. I am shocked that the Chief Justice, in an effort to
escape the embarrassments of this tragic case, should have adopted,
should have proposed to his colleagues, an expedient at once so
sordid and so obvious. I believe something more is om trial in
this case than the fate of these unfortunate explorers;. that is,
the law of our Commonwealth. If this court declares that under our
law these men have committed a crime, then our law is itself con-
victed in the tribunal of commor sense, no matter what happens to
the individuals involved in this petition of errcr. For us to as-
sert that the law we uphold and expound coempels us to a conclusion
we are ashamed of, and from which we can only escape by appealing
to a dispensation resting within the personal whim of the Executive,
seems to me to amount to an admission that the law of this Common~
wealth no longer pretends to incorporate justice.

For myself, I do not believe that our law compels the monstrous
conclusion that these men are murdaerers. I believe, on the
contrary, that it declares them to be innocent of any crime. T
rest this conclusion on two independent’ grounds, either of which
is’ of itself sufficient to justify the acquittal of these defen-

dants.

'The first of these grounds rests on a premise that may arouse

* opposition until it has been examined candidly. I take the view
that the ena~ted or positive law of this Commonwealth, including
all of its statutes and precedents, is inapplicable to this case,
apnd that the case is governed instead by what ancient writers in
Europe and America called "the law of nature."’

This conclusion rests on the proposition that our positive law is
predicated on the possibility of men's coexistence in society.
When a situation arises in which the coexistence of men becomes
impossible, then a condition that underlies all of our precedents
and statutes has ceased to exist. When the condition disappears,
then it is my opinion that the force of our positive law dis-
appears with it. We are not accustomed to applying the maxim
cessante ratione legis, cessat et ipsla lex to the whole of our
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enacted law, but I believe that this is a rsse wherg the maxim
should be 30 applied.

The proposition that »1ll positive law is based on the possibi-
Iity of men's coexistence hacs a strange sound, not becanne the
truth it ccntains is strange, but simply because it is a truth
so obvious and pervasive that we seldom have occasion to give
words to it. Like the air we breathe, it so pervades our
environment that we forget that it 2xists until we are suddenl:
deprived of it. Whatever particular objects may be sought by
the various branches of our law, it is apparent on reflection
that all of them are directed teward facilitating and improving
men's coexistence and regulating with fairness and equity the
relations of their life in common. When the assumption tl:at men
may live together loses its truth, as it obviously did im this
extranrdlnary situation wherelife only became possible by the
taking of life, then the basic premises underlying our whole
legal order havé lost ‘their meaning and force.

dad: the- tregie events ‘of- thle case teken pleee a mile beyend

tend that our law was appllcahle ta them. We recognize that
jurisdiction rests on a territorial basis. fThe-greugde'ef this
principle. sre by no means abvieue and are seldom examined. ' -I.
take it that this primciple is suppprted ty an aesumpticn that
it is feasible to: impoze a single legal order upon a g:aup ‘of
men only if they live together within the .confines of a given
area of the earth's surface. The premise that men shall co-
exist in a group underlies then, the territorial principle,

as 1t does all of law. Now I contend that a case may be re=~
moved. morally from the force of a legal order, as well as geo-
graphically. If we look to.the purposes of law and government,
and to the premises underlying our positive law, thesz men when
they made their fateful decision were remote from our legal
order as if they had. been a thousand miles, beyeud our boundaries.
Even.in a physical sense, their underground prison was separated
from our courts and wrlt—servers by a solid curtaia of rock that
could be. removed’ only after ‘the most extracrdlnary expenditure
of time an& effcrt. Co :
I-eonelude, therefore, that &t the time Roger Whetmnre 5 life

was ended. by these defendants: they were, to use the quaint .langu~ |
age of nineteenth-rentury writers, nDt in a "state’ of civil
society" but in'a "stace of nature." . This has the consequence
that 'the law applicable to them is not the enacted and establish-
ed law. of this Commonwealth, but the law derived from those princi-
oles that were appropriate to their conditicr. I have no hesitancy
in saying that under those principles they were guiltleee of any
crime. :
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What these men did was done in pursuance of an agreement accept-
ed by all of them and first proposed by Whetmore himself. Since
it was apparent .that their axtraordinafyﬁpredicament'méde inap-
plicablie the usual principles that regulate men's felations with
one another, it was necessary for them to draw, as it were, 3 new
charter of government appropriate to the 51tuaticn in which they

found themselves.

It has from antiquity been recognized that the most bhasic princi-
ple of law or governmc ~ is to be found in the notion of contract
or agreement. Ancilent thinkers, especially during the period
from 1600 to 1900, used to base government itself on a supposed
original social compact. Skeptics pointed out that this theory
contradicted the known facts of history, and that there was no
scientific evidence to support the notion that any government wcs
ever founded in the manmer suppesed by the thEOry.. Moralists re-
plied that, if the compact was a fiction from a historlcal point
of view, the notion of compact or agreement furnished the only
ethical justification on which the powers of gcvernment, which
include that of taking life, could be rested. The powers of
government can- only be justified morally on the ground that these
are powers that reasonalbe men would agree upon and accept if
they were faced witn the necessity of constructing anew some
order to make their life in common possible.

Fortunately, our Commonwealth is not bothered by the perplexities
that beset the ancients. We know as a matter of historical truth
that our government was founded upon a contract or free accord of
mén. The archeological proof is conclusive that in the first
period following the Great Spiral the survivors of that holocaust
voluntarily came together and drew up a charter of government.
Sophistical writers have raised questions as to the power of those
remote contractors to bind future generations, but the fact re-
mains that our government traces itself back in an unbroken line
to that original charter.

If, therefore, our hangmen have the power to end men's lives, if
our sheriffs have the power to put delinquent tenants in the
street, if our police have the power to incarcerate the inebriated
reveler, these powers find their moral justification in that
original compact of our forefathers. If we can find no higher
source for our legal order, what higher source should we expect
these starving unfortunates to find for the order they adopted

for themselves?

I believe that the line of argument I have just expounded permits
of no rational answer. I realize that it will probably be re-

ceived with a certain discomfort by many vwho read this opinion,
who will be inclined to suspect that some hidden sophistry must

17
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underlie a demonstaation that leads to so many unfamiliar con-
clusions. The source of this disc. .fort is, hewever, easy to
identify. The usual conditions of human existence incline us |
to think of human life as an absolute value, not to bhe sacri-
ficed under any circumstances. There is much that is ficti-
tious about this conception even when it is applied to the
ordinary relations of society. We have an illustration of this
truth in the very case before us. Ten workmen were killed in
the process of removing the rocks from the opening to the cave.
Did not the engineers and government officials who directed the
rescue effort know that the operations they were undertaking
were dangerous and involved a serious risk to the lives of the
workmen executing them? If it was proper that these ten lives
should be sacrificed to save. the lives of five imprisoned ex-
plorers, why then are we told it was wrong for these explorers
to carry out an arrangement which would save four lives at the
cost of one? ' x ‘

Every highway, every tunnel, every building we project involves
a risk to human 1life. Taking‘these'projécts in the aggregate,
we can calculate. with some precision how many deaths the con~
struction of them will requirej statisticians can tell you the
average cost ind human lives of a thousand mlLes of a four—-land
concrete highway. Yet we deliberately and knowingly incur and
pay this cost on the assumption that the values obtained for
those who survive outweigh the loss. If these things can be
said of a society functioning above ground in a normal ordinary
manner,'what shall we say Qf the suppcsed absolute value af a

and the1r companion Whetmore found thamselvaa

This concludes the exposition of the first ground of my decision,
My second ground proceeds by rejecting hypothetically all the
premises on which I have so far proceeded. I concede for pur-
poses of argument that I am wrong in saying that the situation

of these men removed them from the effect of our positive law,
and I assume that the Consolidated Statutes have the power to
penetrate five hundred feet of rock and to impose themselves

upon - these starving men Buddled in their underground prison.

Now it is, of course, perfectly clear that these men dld an act
that vxalates the, literal wording of the statute which declares
that he.who "shall willfully take the life of another" is a mur-
derer. But one of the most ancient bits of legal wisdom is the
saylng that a man may break the letter of the law without break-
ing the law itself. Every proposition of p051t1ve law, whether
contained in a statute or a judicial pregedent, i8 to be inter-
preted reasonably, in the ‘light of its evident purpose. This is
a truth so elementary that it is hardly necessary to expatiate

on it. Illustrations of its application are numberless and are
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to be found in every branch of the law. In Commonwealth v.
Staymore the defendant was convicted under a statute making

it a crime to leave one's car parked in certain areas for a
period lenger than two hours. The defendant had attempted to
remove his car, but was prevented from doing so because the
streets were obstructed by a political demonstration in which
he took no part and which he had no reason to anticipate. His
conviction was set aside by this Court, although his case fell
squarely within the wording of the statute. Again, in Fehler
v. Neegas there was bafore this Court for construetica a sta-
tute in which the word 'mot'" had plainly been transposed from
its intended position in the final and most crucial section of
the act. This transposition was contained in all the succes=
sive drafts of the act, where it was apparently overlooked by
the draftsmen and sponsors of thz legislation. No one was able
to prove how the error came about, yet it was apparent that,
taking account of the contents of the statute as a whole, an
error had been made, since a literal reading of the final clause
rendered it inconsistent with everything that had gone before
and with the object of the enactment as stated in its preamble
This Court refused to accept a literal interpretation of the
statute, and in effect rectified its language by reading the
word "not" ‘into the place where it was evidently internded to
go. Lot ’ .

The statute before us for interpretation has never been applied
literally. Centuries ago it was established that a killing in
self-defense is excused. There is nothing in the wording of the
statute that suggests this exception. Various attempts have been
made to reconcile the legal treatment of self-defense with the
words of the statute, but in my opinion these are all merely in-
genious sophistries. The truth is that the exception in favor of
self-defense cannot be reconciled with the words of the statute,
but only with its purpose.

The true reconciliation of the excuse of self-defense with the
statute making it a crime to kill another 1s to be found in the
following line of reasoning. One of the principal objects under-
lying any cirminal legislation is that of deterring men from
crime. Now it is apparent that if it were declared to be the law
that a killing in self-defense is murder such a rule could not
operate in a deterrent manner. A man whose 1life is threatened
will repel his aggressor, whatever the law may say. Looking there-
fore to the broad purposes of criminal legislation, we may safely
declare that .this statute was not intended to apply to cases of
self~defense.

19

43



Q

ERIC

Aruitoxt provided by Eic:

FILMED FROM BEST AVAILABLE COPFY

When the rationale of the excuse of self-defense is thus explain-
ed, it becomes apparent that precisely the same reasoning is
applicable to the case at bar. If in the future any group of men
ever find themselves in the tragic predicament of these defen-
dants, we may be sure that their decision whether to iive or die
will not be controlled by the contents of our criminal couz. Ac-
cordingly, if we read this statute intelligently it is apparent
that it does not apply to this case. The withdrawal of this
situation from the effect of the statutc is justified by
precisely the same considerations that were dpplied by our
predecessors in office centuries ago to the casc of self-
defense.

There are those who raise the cry of judicial usurpation when-
ever a court, after analyzing the purpose of a statute, gives
to its words a meaning that is not at once apparent to the
casual reader who has not studied the statute closely or ex-
amined the objectives it seeks to attain. Let me say empha-. |
tically that 1 accept without reservation the proposition that.
this Court is bound by the statutes of our Commonwealth and,
that it exercises its powers in subservience to the duly ex-
pressed will of the Chamber of Representatives. The line of
reasoning I have applied above raises nc questica of fidelity
to enacted law, though it may possibly raise a question of

the distinction between intelligent and uninteliligent fidelity.
No superior wants a servant who lacks the capacity to read
between the lines. The stupidest housemaid knows that when
she is told "to peel the soup and skim the potatges" her mis-
tress does not mean what she says. She alsco knows that wﬁen :
her master tells her to "drop everything and ccme.runnlng. he
has overlooked the possibility that she is. at the moment in
the act of rescuing the baby from the rain barrel. Surely ;
we have .a right to expect the same modicum of intelligence .
from the judiciary. The correction of obvious legislative
errors or oversights is not to supplant the 1eg;slat1ve will,
but - to make that will effective.

I therefare conclude that on any as pELt under which rhis case
may bs viewed these defendants are innocent of the crime of
murdering Roger Whetmore, and that the conviction should be
set aside. .

TATTING, J. In the discharge of my duties as a justice of this

Court, I am usually able to dissociate cthe emotional and intel-
lectual sides of my reactions, and to decide the case before
me entirely on the basis of the latter. 1In passing on this
tragic case I find that my usual resourcas €fail me. On the
emotional side I find myself torn betweer sympathy for these
men and a feeling of abhorrence and disgust at the monstrous
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act they committed. I had hoped that I would be able to put

these contradictory emotions to one side as irrelevant, and to de-
cide the case on the basis of a convincing and logical demonstra-
tion of the result demanded by our law. Unfortunately, this de-
liveranes has not been vouchsafed me.

‘As I analyze the opinion just rendered by my brother Foster, T find

that it is shot through with contradictions and fallacies. Let us
begin with his first proposition: these men were not subject to cur
law because they were not in a '"state of civil society' but in a
"state of nature.” I am nct clear why this is so, whether it is
because of the thickness of the rock that imprisoned them or because
they had set up a 'mew charter of government' by which the usual
rules of law were to be supplanted by a throw of the dice. Other
difficulties intrude themselves. If these men passed from the juris-
diction of our law to that of 'the law ~f nature,' at what moment
did this occur? Was it when the entrance to the cave was blocked,

‘or when the threat of starvation reached a certain undefined degree

of intensity, or when the agreement for the throwing of the dice was
made? These uncertainties in the doctrine proposed by my brother
are capable of producing real difficulties. Suppose, for example,
one of these men had had his twenty-first birthday while he was im-
prisoned within the mountain. On what date would we have to condi-
der that he had attained his majority~-when he reached the age of
twenty-one, at which time he was, by hypothesis, removed from the
effects of -our law, or only when he was released from the cave and
became again subject to what my brother calls our "positive law?"
These difficulties may seem fanciful, yet they only serve to re-
veal the fanciful nature of the doctrine that is capable of giving
rise to them. '

But it i1s not necessary to explore these niceties further to de-
monstrate the absurdity of my brother's position. Mr. Justice
Foster and I are the appointed judges of a court of the Common-—
wealth of Newgarth, swarn and empowered to administer th: laws of

‘that Commonwealth. By what authority do we resolve ourselves into

a Court of Nature? If these men were indeed under the law of na-
ture, whence comes our authroity to expound and apply that law?
Certainly ve are not in a state of nature.

Let us look at the contents of this code of nature that my brother
proposes we adopt as our own and apply to this case. What a topsy-
turvy and odious code it is! It is a code in which the law .of
contracts is more fundamental than the law of murder. It is a code
under which a man may make a valid agreement empowering his fellows
to eat his own body. Under the provisions of this code, further-
more, such an agreement once made is irrevocable, and if one of the
parties attempts to withdraw, the others may take the law into their
own hands and enforce the contract by violence--for though my
brother passes over in convenient silence the effect of Whetmore's
withdrawal, this is the necessary implication of his argument.

21

45



FILMED FROM BEST AVAILABLE COFY

The principles my brother expounds contain other implications that
cannot be tolerated. He argues that when the defendants set upon
Whetmore and killed him (we know not how, perhaps by pounding him
with stones) they were only exercising the rights conferred upon
them by their bargain. Suppose, however, that Whetmore had had
concealed upon his person a revolver, and that when he saw the de-=
fendants about to slaughter him he had shot them to death in order
to save his own life. My brother's reasoning applied to these
facts would make Whetmore out te b: a murderer, since the excuse
of self-defense would have to be denied to him. If his assaillants
were acting rightfully in seeking to bring about his death, then
of course he could no more plead the excuse that he was defending
his own life than could a ~ondemned prisoner who struck down the
executioner lawfully attempting to place.the noecse about his neck.

All of these considerations make it impossible for me to accept
the first part of my brother's argument. 1 can neither accept his
notion that these men were under a code of nature which this court
was bound to apply to them, nor can I accept the odious and per-
verted rules that he would read into that code. I come now to the
second part ¢f my brother's opinion, in which he seeks to show
that the defendants did not violate the provisiouns cf N.C.5.A. (N.
S.) § 12-A. Here the way, instead of being clear, becomes for

me misty and ambiguous, though my brother seems unaware of the
difficulties that inhere in his demonstrations. '

The gist of my brother's argument may be stated in the following
terms: No statute, whatever its language, should be applied in a
way that contradicts its purpose. One of the purposes of any '
criminal statute is to deter. The application of the statute
making it a crime to kill another to the peculiar facts of this
cagse would contradict this purpose, for it is impossible to be-
lieve tl.at the contents of the cirminal code could operate in a
deterrent manner on men faced with the alternative of life or
death., The reasoring by which this exception is read into the
statute is, my brother observes, the same as that which is applied
in order to provide the excuse of self-defense.

On the face of things this demonstration seems very convincing
indeed. My brother's interpretation of the rationale of the ex-
cuse on self-defense is in fact supported by a decision of this
court, Commonwealth v. Parry, a precedent I happened to encounter
in my research on this case. Though Commonwealth v. Parry seems.
generally to have been overlo: .ed in the texts and subsequent
decisions, it supports unambiguously the interpretation my brother
has put upon the excuse of self-defense.
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Now let me outline briefly, however, the preplexities that =2ssail
me when I examine my brother's demonstration more closely. It is
true that a statute should be apnlied in the light of its purpose,
and that one of the purpcses of criminal legislation is recogniz-
ed to be deterrence. The difficulty is that other purposes are
also ascribed to the law of crimes. Tt has been naild that one of
its objects 1s to provide an orderly outlet for the instinctive
human demand for retribution. Commounwealth v. Scape. It has also
been said that its object is the rehabilitation of the wrongdoer.
Commonwealth v. Hakeover. Other <neoriss have been »ropounded.
Assuming that we must julerpret a stacute in the light of its pur-
pose, what are we to do when it has many purposes or when its pur-
poses are disputed?

A similar difficulty is presented by the fact that although there
is authority for my brother's interpretation of the excuse of self
—-defense, there is other authority which assigns to that excuse a
different rationals. TIndeed, until 1 happened on Commonwealth v.
Parry I had never heard of the explanation given by my brother.
The taught doctrine of our law schools, memorized by generations
of law students, runs in the following terms: The statute con-
cerning murder requires a "willful" act. The man who acts to re-
pel an aggressive threat to his own life does not act "willfully,”
but in response to an impulse deeply ingrained in bhuman nature.

I suspect that there is hardly a lawyer in this Commonwealth who
is not familiar with this line of reasoning, especially since the
point is a great favorite of the bar examiners.

Now the familiar explanation for the excuse of self-defense just
expounded obviously cannot be applied by analogy to the facts of
this case. These men acted not only "willfully' but with great
deliberation and after hours of discussing what they should do.
Again we encounter a forked path, with one line of reasoning lead-
ing us in one direction and another in a direction that ‘is exactly

‘the opposite.  This perplexity is in this case compounded, as it

vere, for we have :o set off one explanation, incorporated in a
virtually unknown precedent of this Court, against another explana-
tion,; which forms a part of the taught leﬁal tradition of our law
schoals but which, so far as I know, has never been adopted in

any gud1c1al dEElSlﬁﬂ;

I recognize the relevance of the precedents cited by my brother
concerning the displaced '"not" and the defendant who parked over-
time. But what are we to do with one of the landmarks of our
Jurisprudence, which again my brother passes over in silence?

This 1Is Commonwealth v. Valjean. Though the case is somewhat
obscurely reported, it appears that the defendant was indicted for
the larceny of a loaf of bread, and offered as a defense that he
was in a condition approaching starvation. The court refused to
accept this defense. If hunger cannot justify the theft of whole-
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some and natural food, how can it justify the killing and eating

of a man? Again, if we look at the thing in terms of deterence,

is it likely that a wan will starve to death to avoid a jail sen-
tence for the theft of a loal of bread? My brother's demonstra-

tions would compel us to overrule Commonwealth v. Valjean, and

many other precedents that have been built on that case.

Again, I have difficulty in saying that no deterrent effect vhat—
ever cou.d be attributed to a decision that these men were quilty
of murder. The stigmz of rhe word "murderer' is such that it is
quite likely, I believe, that if these men had known that their.
act was de=med by the ‘aw to be murder they would have waited for
a few days at least before osrrying out their plan. During the
time some unexpected relief might have come. I realize that this
observation only reduces the distinction to a matter of degree,
and does not dastroy it altogether. It is certainly true that
the element of deterrence would be less in this case than is
normally involved in the application of the zriminal law.

There is stili a further difficulty in wy ! irother Foster's pro-
posal to read an exccption into the statute to favor this case,
though again a difficulty not even intimated in his opinion.

What shall be the scope of this exception? Here the men cast lots
and the victim was himself originally a party to the agreement.
What would we have to decide if Whetmore had refuséd from the
beginning to participate in the plan? Would a majority be per-
mitted to overrule him? Or suppose that no plan were adopted .at

all and the others simply conspiresd to bring about Whetmore's

death, justifying their act.by. saylng that he was in the weakest
condition. Or again, that a plan of selection was followed but

ona based on a different justification than the one adopted here,

as if the others were atheists. and insisted that Whetmore should
die because he was the only one who believed in an -afterlife.

These illustraticns could be multiplied, but enough have been sug-
pgested to reveal wvhat a quzgmire of hidden dlfflculties my brother's
reasoning contains. '

Of course T realize on reflection that I may be concerning myself
. with a problem that will never avis=, since it dis unlikely that any
group of men will ever again be brought to commit the dread :t
that was involved here. Yet, on still further refleetion, even
if we '‘are certain that no similar case will arise again, do not
the illustrations I have given show the lack of any coherent and
rational principle in the rule my brether proposes?  Should not
th2z soundness of a principle be tested by the conclusions it en-—
tails, without reference to the accidents of later litigational
history? Still, if this is so, why is it that we of this Court so
of*en discuss the guestion whether we are likely to have later
occasion to apply a principle urged for the solution of the
case before us? Is this a sjtuaticr vhere ‘a line of reasoning not
24 ’
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originally proper has become sanctioned by p ecedent, so that we
are permitted to apply it and may even under an obligation to do
so0? '

he more I examine this case and think about it, the more deeply
I become involved. iy mind becomes entangled in the meshes of
the very nets I throw out for my own rescue. I find that almost
every consideration that bears on the decision of the case is
counter balanced by an oppozing ccisideration leadinz in the op=-
posite direction. My brother Fostar has not furnished to me, nor
can I discover for myself, any formula capable of resolving the
equivocations that beset me on all sides.

=

I have given this case the best thought of which I am capable. I
have scarcely slept since it was argued before us. When I feel
myself inclined to accept the view of my brother Foster, I am
repelled by a feeling that his arguments are intellectually un-
sound and approach mere rationalization. On the other hand,

when I incline toward upholding the conviction, I am struck by
absurdity of directing that these men be put to death when their
lives have been saved at the cost of the lives of tem heroic
workmen. It is to me a matter of regret that the Prosecutor saw
fit to ask for an indictment for murder. If we had a provision
in our statutes making it a crime to eat human flesh, that would
have been a more appropriate charge. If ne other charge suited
to the facts of this case could be brought against the defendants,
it would have been wiser, I think, not to have indicted them at
all. Unfortunately, however, the men have been indicted and
tried, and we have therefore been drawn into this unfortunate
affair.

Since I have been wholly unable to resolve the doubts that beset
me about the law of this case, I am with regret announcing a
step that is, I believe. unprecedented in the history of this
tribunal. I declare my withdrawal from the decision of this
case.

KEEN, J. TI should like to begin b~ setting to one side two
questions which are not before this Court.

The first of these is whether executive clemency should be
estended to these defendants if the conviction is affirmed. Under
cur system of goverwment, that is a question for the Chief Execu-
tive, not for us. I therefore disapprove of that passage in

the opinion of the Chief Justice in which he in effect gives
instructions to the Chief Executive as to what he should do in
this case and suggests that some improperiety will attach if these
instructions are not heeded. This is a confusion of governmental
functions--a confusion of which the judiciary should be the last
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toe be guilty. I wish to state cthat if I were the Chief Executive
1 would go farther in the direction of clemency than the pleas
addressed to him propose. I would pardon these men altogether,
since I believe that they have already suffered enough to pay for
any offense they may have committed. I want it to be understood
that this remark is made in my capacity as a private citizen who
by the accident of his office happens to have acquired an intimate
acquaintance with the facts of this case. 'In the discharge of my
duties as judge, it is neither my function to address directions
to the Chief Executive, nor to take into account what he may or
may not do, in reaching my own decigion, which must be controlled
entirely by the law of this Commonwealth.

The second question that I wish to put to one side is that of de-
ciding whether what these men did was 'right' or '"wrong,™ "wicked"
or "good." That is also a question that is irrelevant to the dis-
charge of my office as a judge sworn to apply, not. my conceptions
of morality, but the law of the land. In putting this:question to
one side I think I can. also safely dismiss without comment the
first and more poetic portion of my brother Foster's opinion. The
element of fantasy contained in the arguments develgped there has
been sufficiently revealed in my brother Tatting's somewhat solemn

attempt to "ake those arguments seriously.

The sole question before us for decision is whether these defen-

. dants did, within the meaning of N.C.S.A. (N.S.) § 12-A, willfully
take the life of Roger Whetmore. The exact language of the statute
15 as follows: 'Whoever shall willfully take the l1ife of another
shall be punished by death." - Now I should suppose that any candid
observer, content to extract from these words their natural meaning,
would concede at once that these defeinidants did Mwdl lfully take the
life" of Roger Whevmore.

Whence arise all the difficulties of the case, .aen, and the neces-
sity for so many pages of discussicn about what ought todo so
obvious? The difficulties, in whatever tortured form they may pro-
sent themselves, all trace back to a single source, and that is a
failure to distinguish the legal from the moral aspects of this
case. To put it bluntly, my brothers do not like the fact that the
ritten law requires the conviction of these defendants. Neither
do I, but unlike my brothers I respect the obligations of an of-
fice that requires me to put my personal predilections out of my
mind when 1. come to interpret and apply the lav of this Common-

wealth.

Now, of course, my brother Foster does not admit tnat he is actua-
ted by a personal dislike of the written law. Instead, he develops
a familiar line of argument to which the court may disregard the
express language of a statute when something not contained in the

statute itself, callad its "purpose,’ can be employed to justify
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the result the court considers proper. Because this is an old
issue between myself and my colleague, I should like, before dis-
cussing his particular application of the argument to the facts
of this case, to say something about the historical background of
this issue and its implications for law and government generally.

There was a time in this Commonwealth when judges did in fact le-
gislate very freely, and all of us know that during that period
some of our statutes were rather thoroughly made over by the judi-
ciary. That was a time when the accepted principles of rolitical
science did not designate with any certainty the rank and func-
tion of the various arms of the state. We all know the tragie
issue of that uncertainity in the brief civil war that arose out

of the conflict between the judiciary, on the one hand, and the ex-
ecutive and the legisiature, on the other. There 18 no need to
recount here the factore that contributed to that unseemly struggle
for power, though they included the unrepresentative character of
the Chamber, resulting from a division of the country .nto election
districts that no longer accorded with the actual distribution of
the population, and the forceful personality and wide popular fol-
lowing of the then Chief Justice. It is enough to observe that
those days are behind us, and that in place of the uncertainty

that then reigned we now have a clear-cut principle, which 18 ti.e
supremacy of the legislative branch of our govermment. From that
Principie flows the obligation of the judiciary to erfrrece faith-
fully the written law, and to interpret that law In accordance with
its plain meanines without referemce to our personal desires or our
individual conceptions of justice. I am not concerned with the
question whether the principle that forbids. the Judielal revigion
of statutes is right or wrong, desirable or undesirable; I observe
merely that this principle has become a tacit premise underlying
the whole of the legal ard governmental order I am sworn. to admin-
ister. -

Yet though the principle of the supremacy of the legfslature has
been accepted im theory for centuries, such is the tenacity of
professional tradition and the force of fixed habits of thought
that meny of the judiciary have still not accommodated themselvas
to the restricted role which the new order imposes on them. My
brothexr Foster is one of that group; his way of dealing with
statutes 1is exactly that of a judge living in the 3900's.

We &re all familiar with the process by which the judicial reform
of disfavored legislative emactments is accomplished. Anyone who
has followed the written opinions of Mr. Justice Foster will have
had an opportunity to see it at work in every branch of the law.
I am personally so familiar with the process that in the event of
my brother's incapacity I am sure I would write a satisfactory
opinion for him without any prompting whatever, beyond being ip-
formed whether he liked the effect of the terms of the statute
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as applied. to the case before him.

The process_of judicilal reform requires three steps.. The first of
these is t6 divise some single “purpose’ which the statute serves..
This 1s done although not one statute in a hundred has any such ;
single purpose, and although the objectives of nearly every statu-
te are differently interpreted by the different classes of its
sponsors. The second step is to discover that a mythical being
called "the legisiator,'" in the pursuit of this imagined 'purpose,”
overlooked something or left some gap or imperfection in his work.
Then comes the final and m